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To: The Commission

PETITION FOR RECONSIDERATION

Crown Media, Inc. ("crown"), on behalf of its owned and

operated cable television systems and pursuant to 47 U.S.C.

§ 405(a) and § 1.429 of the Commission's Rules, hereby petitions

for reconsideration of the Commission's Report and Order in the

above-captioned proceeding implementing section 623 of the Cable

Television Consumer Protection and Competition Act of 1992 ("1992

Cable Act,,).1 Specifically, Crown seeks inclusion of pole

attachment fees within the group of costs that cable operators

may "pass through" to subscribers without a cost-of-service

showing.

I. INTRODUCTION AND SUMMARY

Crown provides cable television service through its owned

and affiliated entities to over 870,000 subscribers in 14 states

and thus is sUbstantially affected by the FCC's adoption of cable

Implementation of sections of the Cable Television
Consumer Protection and competition Act of 1992 -- Rate Regulation,
Report and Order, FCC 93-177, released May 3, 1993 ("Rate
Regulation Order"). C
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rate regulations. While the Commission's initial Report and

Order in this proceeding raises many issues of serious concern to

Crown, the comments set forth below discuss only one issue of

special concern that was not addressed in the Report and Order.

Crown respectfully submits that the FCC should allow cable

operators to pass through to subscribers increases in pole

attachment costs in excess of inflation without a cost-of-service

showing.

Affording pole attachment costs such "external" treatment is

consistent with the standard used by the Commission in its Report

and Order for deeming certain categories of costs external,

namely, that the cost is beyond the control of the cable

operator. Moreover, notwithstanding the Pole Attachments Act,

the pole attachment fees that utilities charge operators often

rise at a rate that exceeds inflation.

This is a problem of great significance to many cable

operators that has not received adequate attention in this

proceeding. 2 Indeed, some sources estimate that approximately 95

per cent of all cable television cables are strung on utility

poles. 3 Accordingly, by classifying pole attachment fees as

external costs the FCC can reduce the likelihood that cable

2

at 25.
See, e.g., Comments of Northland Communications Corp.

3 See, e.g., Senate Comm. on Commerce, Science, and
Transportation, Communications Act Amendments of 1978 ("Pole
Attachment Act"), S. Rep. No. 45-580, 95th Congo 1st Sess. 13,
reprinted in 1978 U.S.C.C.A.N. 109, 120 ("Senate Report") .
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operators -- already burdened by the costs of providing basic

service -- will make resource consuming cost-of-service showings

based in part on this often uncontrollable and exorbitant cost.

II. THB COMMISSION SHOULD CLASSIFY INCRBASES IN POLE
ATTACHMBNT RATBS AS EXTERNAL COSTS THAT CABLE
OPERATORS MAY PASS THROUGH TO SUBSCRIBERS

A. Treatment of External Costs in the
Rate Regulation Order

In its Rate Regulation Order, the commission identified

certain categories of costs -- termed "external costs II -- that

cable operators may pass through to subscribers without a cost-

of-service showing even when the resulting rates exceed the

applicable price cap.4 Operators are permitted to pass through

increases in these categories of external costs to the extent

that they exceed inflation as measured by the GNP fixed weight

price index ("GNP-PI").5

The FCC deemed certain costs external in order to fulfill

statutory requirements in the 1992 Cable Act. For example, the

commission adopted external treatment for retransmission consent

fees after October 6, 1994 in response to the Act's directive

that the FCC take into account the impact of retransmission

consent fees on the cost of basic cable service. 6

4

5

See Rate Regulation Order at ~~ 241-257.

Id. at ! 257.

6 Id. at
325(b) (3) (A) (2).

242-48. 1992 Cable Act, section
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In addition to such statutory requirements, however, the FCC

also determined that certain other price changes outside cable

operators' control should be permitted to be automatically passed

through to sUbscribers. 7 These other categories of external

costs include costs incurred in obtaining programming, taxes

imposed on the provision of cable television service, franchise

fees, and the costs of satisfying franchise requirements

(including costs incurred for satisfying requirements for local

public, educational and governmental access channels).8 In

classifying these costs as external, the Commission stated that

n[t]hese costs are largely beyond the control of the cable

operator, and should be passed on to subscribers without a cost-

of-service showing."

B. Increases in Pole Attachment Costs
ShOUld be Deemed External costs

Like these categories of costs, pole attachment costs are

beyond the control of cable operators and thus should be afforded

external treatment. As an initial matter, very few operators own

the poles on Which their transmission cables are strung.

Nonetheless, cable operators usually have no alternative but to

7 Rate RegUlation Order at tt 249-54 ("certain price
changes caused by factors outside of the cable operator's control
should not be deemed price 'increases' SUbject to the notice
requirement, and should be permitted to be automatically passed­
through without prior regUlatory review. n) ; Notice of Proposed Rule
Making in Docket 92-266, 8 FCC Rcd 510, 529 (1992) (nNotice")
(same) .

8 Rate RegUlation Order at !! 249-54.
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use available space on existing utility poles. 9 Given the large

size of most utilities and their almost exclusive control of

poles, utilities are in a position to extract exorbitant rental

fees from cable operators.

Moreover, pole attachment costs have increased at an annual

rate exceeding the rate of inflation. For example, in November

of 1992, the City of Kirkwood, Missouri Electric Department

notified a Crown entity that the annual pole rental fee was going

to be increased, retroactively from July 1992, from $5.00 per

pole to $7.19 per pole -- an increase of almost 43 per cent.

This increase far exceeds the 3.0 per cent rate of inflation for

the same period. similarly, in 1992 the Clarksville, Tennessee

Department of Electricity raised its pole rental fees 35 per

cent, from $9.25 per pole to $12.50 per pole. In terms of rate

increases, pole attachment fees are no different than programming

costs, which the Commission has classified as external costs

based in part on the fact that programming costs have increased

at a rate far exceeding inflation. w

9

10

See, e.g., Senate Report at 13.

Rate Regulation Order at ! 251.
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III. THE POLE ATTACBMBN'l'S ACT DOES NOT ADEQUATELY
PROTECT CABLE OPERATORS PROK UNREASONABLE
INCRIASES IN POLl ATTACHMENT BATES

In response to the excessive pole rental fees charged by

utilities, Congress enacted the Pole Attachments Act in 1978. 11

The Act provides a means by which a cable operator may file a

complaint against a utility that charges unjust or unreasonable

pole attachment fees. u Despite the Act's salutary intent,

however, it has proven to be ineffective in many instances

because a substantial number of utilities are exempt from its

provisions and because federal and state processingins62(The)Tj
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complaints where a state has certified to the FCC that it

regulates pole attachment agreements. 14 This provision of the

Act has precluded FCC review of state determinations of

operators' complaints. Indeed, the Commission will not even

evaluate the adequacy of the state's regulatory scheme for pole

attachments. IS The result has been uneven and in some cases

unacceptable resolution of cable operators' pole attachment rate

complaints at the state level.

Moreover, the FCC's regulation of pole attachment complaints

also has failed to effectively control rate increases.

Typically, operators must wait an inordinate amount of time for

the Commission to act on complaints. For example, Crown filed a

complaint against Duke Power Company over two years ago that the

Commission has yet to resolve. 16 Such a delay is by no means

uncommon; the complaints of many operators have awaited

disposition at the Commission for years .17

14 47 U.S.C. § 224(c) (1988); 47 C.F.R. §§ 1.1406, 1.1414.

IS See« e. g., Certification of the Louisiana PUblic Service
Commission Concerning Regulation of Cable Television Pole
Attachments, 1 FCC Rcd 522 (1986); Certification by Maryland Public
Service commission Concerning RegUlation of Cable Television Pole
Attachments, Mimeo No. 3621 (released April 8, 1986).

16 Crown Cable Income Partners, II, L. P., et al. v. Duke
Power Company, File No. PA-91-001 (filed January 8, 1991).

n See, e.g., El Paso Cablevision, Inc. v. EI Paso Electric
Co., 50 Rad. Reg. 2d (P & F) 127 (1981) (complaint filed August,
1979 and resolved August, 1981); EI Paso Cablevision, Inc. v. The
Mountain states Telephone and Telegraph Co., 49 Rad. Reg. 2d (P &
F) 847 (1981) (complaint filed July, 1979 and resolved May, 1981);
Teleprompter Corp. v. Montana Power Co., 49 Rad. Reg. 2d (P & F)
795 (1981) (complaint filed in June, 1979 and resolved in May,
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The Pole Attachments Act has thus largely failed to

ameliorate the monopolistic practices of utility pole owners.

Many unregulated utilities continue to abuse their superior

bargaining by demanding exorbitant pole attachment fees. Even

worse, utilities that are sUbject to federal and state regulation

have been emboldened by less than expeditious processing of

complaints. In sum, pole attachment rate increases remain beyond

the control of cable operators.

IV. OPERATORS ARE MORE LIKELY TO MAKE COST-OF-SERVICE
SHOWINGS IF POLE ATTACHMENT COSTS ARE NOT DEEMED
TO BE EXTERNAL COSTS

Crown assumes it is axiomatic that cable operators should

not be encouraged to make cost-of-service showings to justify

increases in pole attachment costs. When pole attachment costs

are added to the many other costs of providing basic service,

however, this is precisely what may occur. The Commission has

articulated a clear policy that cost-of-service ratemaking is to

be used only as a "safety net."18 Indeed, such a process will

consume vast amounts of Commission and cable operator resources.

Disallowing operators from passing through pole attachment cost

increases in excess of inflation has the unfortunate effect of

making cost-of-service showings more likely. At a time when

grave doubts have been cast on the Commission's ability to

1981).

18 See, e.g., Notice, 8 FCC Rcd at 524-525.
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efficiently administrate its rate regulations, Crown

respectfully submits that the FCC should seek avenues to

reduce the likelihood of cost-of-service showings.

v. CONCLUSION

For the foregoing reasons, Crown urges the Commission to

modify its rate regulations by deeming increases in cable

operators' pole attachment fees to be external costs that

operators may pass through to subscribers without a cost-of­

service showing. Like the other categories of external costs

identified in the Commission's Order, pole attachment costs

are beyond the control of operators, despite the Pole

Attachments Act. Finally, by modifying its rules as

indicated herein, the Commission will ease the administrative

burden of enforcing its own rules by reducing the likelihood

that operators will make cost-of-service showings.

Respectfully submitted,

di McCollum Foushe
Vice President - Legal
One Galleria Tower
13355 Noel Road, suite 1650
Dallas, Texas 75240
(214) 702-6335

Dated: June 21, 1993
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Federal Communications Commission
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Washington, D.C. 20554

Commissioner Andrew C. Barrett
Federal Communications Commission
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Washington, D.C. 20554
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Federal Communications commission
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